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SUBJECT: Due Process/Notice Before Levy and After Lien/Federal Conformty

SUMVARY OF BILL

This bill would conform wth sone nodifications, to two provisions of the
Taxpayer Protections and R ghts contained in the Internal Revenue Service
Restructuring and Reform Act of 1998 (IRS Reform Act). This bill would require
Franchi se Tax Board (FTB) to notify tax debtors:

1. within five business days of filing or recording of notice of a state tax lien
that such notice of lien has been filed. During the 30-day period follow ng
notification, tax debtors may request an independent departnenta
adm ni strative revi ew.

2. at least 30 days before it intends to |levy. The notice would have to include
t he proposed actions that nay be taken (but does not require item zing the
property) and the laws and procedures relating to the rel ease of |levy. The
notice would have to be given by first class mail to the address of record,
unless mail to the sane address was returned undelivered with no forwarding
address, in which case notice would not be required. No |levies my be nade
during the 30-day period. |If the tax debtor were to request a departnenta
i ndependent adm nistrative review, collection action nmust be suspended during
the review period plus 15 days. The provisions would not apply to jeopardy
assessnents, but FTB would be required to give these tax debtors an opportunity
for hearing within a reasonable tine.

| ssues subject to review for liens and | evies would include spousal defenses or
collection alternatives. |In conducting the review, consideration would be given
as to whether the collection action balances the need for collection of the debt
with the legitimte concern that any collection action be no nore intrusive than
necessary. The independent departmental adm nistrative review wuld not be
subject to the formal Adm nistrative Procedures Act (APA) requirenents.

Additionally, under this bill, if the FTB holds the collection of an account in
abeyance for nore than six nmonths, the FTB would be required to mail a notice to
t he taxpayer before issuing a levy or filing or recording a notice of state tax
l'ien.

SUMVARY OF AMENDMENT

The anendnent of June 15, 1999, adds the above provisions #1 and #2. This
anal ysi s addresses only those two provisions. FTB' s prior analysis still applies
as to the additional provision
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EFFECTI VE DATE

This bill would be operative for collection actions initiated mnore than 180 days
after the effective date of the bill. Assum ng enactnment in 1999, the effective
date of the bill would be January 1, 2000. Consequently, the bill would be
operative for collection actions initiated after July 1, 2000.

LEG SLATI VE H STORY

SB 94 (Chesbro; 1994) would conform wth some nodifications, to 25 sel ected
provi sions of the Taxpayer Protections and Rights contained in the Interna
Revenue Service Restructuring and Reform Act of 1998 (I RS Reform Act), which
include the two provisions contained in this bill. According to the author’s
staff, SB 94 will be anended to renove the two provisions that are added to this
bill.

BACKGROUNDY HI STORY

On July 22, 1998, President dinton signed HR 2676, the Internal Revenue
Service Restructuring and Reform Act of 1998 (I RS Reform Act). The IRS Reform
Act provides for a mmssive reorgani zation of the way the I RS does busi ness and
creates a board of directors to help oversee the agency. The IRS Reform Act al so
provi des various taxpayer protections and instructs the IRS to pronote and
inprove its electronic filing prograns.

SPECI FI C FI NDI NGS

Under the IRS Reform Act, the IRSis required to notify tax debtors by notice

given in person, left at their dwelling or business or by mail, when a notice of
lien has been filed or it intends to levy. 1In the case of a notice by mail, the
notice nust be registered or certified mail, return receipt requested. The

notice of the filed lien nust be mailed within five business days after the
filing of the lien and the notice of intent to |levy at |east 30 days before
making a levy. The notice of intent to | evy nust include the proposed action(s),
but does not require item zing the property. The notification nust include

i nformati on regarding the redenption of property and rel easing of |iens.

During the period followi ng notification, tax debtors may request a hearing
before an appeals officer with no prior involvenment in the case. |ssues may

i ncl ude spousal defenses and collection alternatives, and the tax debtor may
chal l enge the underlying tax liability if the tax debtor did not receive
statutory notice of deficiency or did not have an opportunity to dispute the tax
liability. Tax debtors may seek judicial review of the hearing officer’s
findings. |If a hearing or appeal is tinely requested, |evy action nust be
suspended until 90 days following a final determ nation, unless the court
otherwi se allows levy. These provisions do not apply to state tax offset
procedures and jeopardy or termnation assessnents, but these tax debtors shal
be given an opportunity for hearing within reasonable tine.

Under current state law, if FTB determines there is a tax deficiency, it mails a
notice of proposed assessnent (NPA), and the taxpayer has 60 days to protest the
assessnment or it beconmes final. Once the assessnment is final, the taxpayer is
mai l ed a statenent of tax due. |If the taxpayer disagrees with the amount of the
final assessment, the assessnent must be paid and a claimfor refund fil ed,
unless it is obvious that the assessnent is in error, in which case the
assessnment may be abated w thout paynent.
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Under FTB's current practice, if the account remai ns unpaid, the tax debtor
general ly receives several collection notices. The notices are nmailed first
class to the address of record, unless mail to the sanme address was previously
returned. FTB is required to mail notice of intent to file a lien at |east 30
days before the lien is filed (RTC 821019). According to the CGvil Code (Section
§2885), a notice of state tax lien nust be mailed to the tax debtor unless nai

to that address was previously returned undeliverable with no forwardi ng address.

During 1996, FTB filed through its automated system approxi mately 300,000 |iens
on tax debts in excess of $250. However, recently FTB has increased from $250 to
$1, 000 the anmpbunt of tax debt that would be subjected to a lien filed through its
aut omated system This increase in the tax amount is expected to decrease the
filing of liens by approximtely 35%

Under FTB' s current practice, a statenment of tax due (STD) is mailed as a first

notice with respect to all tax debts. |If the debt remains unpaid, FTB generally
will mail a notice stating that unless paynent is nmade, collection action may be
taken (involuntary collection billing cycle), and including a general statenent

as to the type of collection actions that FTB may take. However, when a debt
posts to an account on which there is an existing debt that has entered the
involuntary collection billing cycle, an STDis the only notice nmailed on the new
debt. The debts are then consolidated and the involuntary collection billing
cycl e continues, which may include |evies.

After a levy attaches to bank accounts or other cash equival ent property, or an
enpl oyer receives a wage |levy, the tax debtor is given at |east 10 days to
resolve the matter before the anmobunts levied are remtted to FTB. 1In the event
property is to be sold, the debtor is provided a special hearing in accordance
with case |law at | east 20 days before property may be sold and the funds remtted
to FTB. While tax debtors have no formal process for appealing collection
actions, they may contact the Taxpayers’ Rights Advocate if staff cannot resol ve
the collection issue. During this period of conflict, collection is stayed only
at the discretion of staff.

Under California law, only real property sold under judicial foreclosure pursuant
to a nortgage or deed of trust is subject to redenption by the debtor (Code of
Gvil Procedure [CCP] 729.010 et seq.). Sales of property to satisfy any other
debt, including tax debts, are not subject to redenption

Under this provision, FTB would adopt provisions simlar to the federal
provi si ons except:

For notification that alien is filed or intent to | evy, notice would be made
only by first class mail and would include information about rel ease of |evy,
but this provision would not require FTB to provide information on its notices
regardi ng redenption of property or releasing liens. Notice wuld not be
required only if mail to the sane address was returned undeliverable with no

f orwar di ng address.

For notice before a levy, notice would not be required if the debt to which the
levy is nade were consolidated with a debt for which collection actions may be
conmenced.

The tax debtor’s issues with respect to the filing of the lien or intent to
| evy woul d be subject to an independent departnental administrative review
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i nstead of an appeals officer. The review would not be subject to California' s

f or

mal APA requirenents.

The issues subject to review for either the filing of the lien or intent to
| evy coul d not include challenging the underlying tax, and the findings of the
review woul d be final and not subject to appeal.

The suspension fromlevying would be for 15 days foll owing the review

det

erm nation instead of 90 days as allowed by the IRS.

Pol i cy Consi derati ons

Current procedures for mailing FTB lien notices are governed by general
Civil Code sections that apply to all state agencies. Requiring first
class mail for lien notification to conformto the federal provision
woul d place FTB out of conformity with all other state agencies and have
a maj or inpact on departnental costs.

The i ndependent departnental administrative reviewis intended to be a
sinmple, informal process to quickly resolve collection issues, which
woul d not be conducive to the formal process of the Adm nistrative
Procedure Act (APA). Therefore, this provision expressly would exenpt
the review fromthe APA, as are protest hearings of proposed tax
deficiencies, jeopardy assessnent and other informal hearings given by
the FTB pertaining to collection matters.

This bill generally would require FTB to provide California taxpayers the
same due process notifications currently required of Internal Revenue
Service for federal taxpayers.

| npl ement ati on

This provision could be inplemented without significant procedural, workload
or systemchanges. FTB is in the process of designing a new autonmated
accounts receivable collection system (ARCS), scheduled for inplenentation
during late fiscal year 1999/00 (March 2000). This bill would be

i npl enented in conjunction with ARCS. It is anticipated that the notice
prior to levy would be acconplished by one or nore of the notices that FTB
antici pates would be issued via FTB' s new col |l ection system currently under
desi gn.
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FI SCAL | MPACT

Depart nental Costs

Thi s provision should not significantly increase departnental costs.
However :
To the extent requests for admnistrative review are made under this
provi sion that otherw se would not have been resolved by FTB staff under
an exi sting workl oad, there would be costs for that additional workl oad.
To the extent strategies or the design of the ARCS nust be refornul ated,
costs currently budgeted for this system could be exceeded.
There could be a mnor additional workload for the Legal Branch due to
this provision.

Tax Revenue Esti mate

Coll ection losses fromthis provision would result in negligible revenue
| osses if any (less than $250,000 annually based on federal projections).

BOARD POSI TI ON

Pendi ng.

At its March 23, 1999, neeting, the Franchi se Tax Board voted 2-0 to sponsor
legislation to conformto the 25 provisions of the Taxpayer Protections and

Ri ghts contained in the RS Reform Act. The bill, as anended, includes two of
the 25 provisions. The board has not considered the additional provision in this
bill.



